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Preface

This pamphlet is one in a series of monthly pamphlets which will be consolidat-
ed on an annual basis and entitled Decisions of the Comptroller General of the
United States. The annual volumes have been published since the establishment
of the General Accounting Office by the Budget and Accounting Act, 1921. Deci-
sions are rendered to heads of departments and establishments and to disburs-
ing and certifying officers pursuant to 31 U.S.C. 3529 (formerly 31 U.S.C. 74 and
82d). Decisions in connection with claims are issued in accordance with 31
U.S.C. 3702 (formerly 31 U.S.C. 71). In addition, decisions on the validity of con-
tract awards, pursuant to the Competition In Contracting Act (31 U.S.C.
3554(e)(2) (Supp. III) (1985), are rendered to interested parties.

The decisions included in this pamphlet are presented in full text. Criteria ap-
plied in selecting decisions for publication include whether the decision repre-
sents the first time certain issues are considered by the Comptroller General
when the issues are likely to be of widespread interest to the government or the
private sector, whether the decision modifies, clarifies, or overrules the findings
of prior published decisions, and whether the decision otherwise deals with a
significant issue of continuing interest on which there has been no published
decision for a period of years.

All decisions contained in this pamphlet are available in advance through the
circulation of individual decision copies. Each pamphlet includes an index-digest
and citation tables. The annual bound volume includes a cumulative index-
digest and citation tables.

To further assist in the research of matters coming within the jurisdiction of
the General Accounting Office, ten consolidated indexes to the published vol-
umes have been compiled to date, the first being entitled “Index to the Pub-
lished Decisions of the Accounting Officers of the United States, 1894-1929,” the
second and subsequent indexes being entitled “Index of the Published Decision
of the Comptroller” and “Index Digest—Published Decisions of the Comptroller
General of the United States,” respectively. The second volume covered the
period from July 1, 1929, through June 30, 1940. Subsequent volumes have been
published at five-year intervals, the commencing date being October 1 (since
1976) to correspond with the fiscal year of the federal government.
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Preface

]
Decisions appearing in this pamphlet and the annual bound volume should be
cited by volume, page number, and date, e.g., 64 Comp. Gen. 10 (1978). Decisions
of the Comptroller General that do not appear in the published pamphlets or
volumes should be cited by the appropriate file number and date, e.g., B-230777,
September 30, 1986.

Procurement law decisions issued since January 1, 1974 and Civilian Personnel
Law decisions, whether or not included in these pamphlets, are also available
from commercial computer timesharing services.

To further assist in research of Comptroller General decisions, the Office of the
General Counsel at the General Accounting Office maintains a telephone re-
search service at (202) 275-5028.
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June 1989

B-233393.3, June 1, 1989
Procurement

Bid Protests
B GAO authority

Procurement

Bid Protests

B GAO procedures
Bl GAO decisions

M B W Reconsideration

On reconsideration, General Accounting Office reverses prior dismissal of protest concerning re-
quest for rate tenders from freight carriers issued under the Department of the Army’s Military
Traffic Management Command’s guaranteed traffic program pursuant to the Transportation Act of
1940, and asserts jurisdiction under the Competition in Contracting Act of 1984 over protests con-
cerning such transportation services procured pursuant to the Transportation Act. 656 Comp. Gen.
328 (1986), B-229890, Mar. 3, 1988 and B-233393, Nov. 9, 1988, overruled.

Matter of: Federal Transport, Inc.—Request for Reconsideration

Federal Transport, Inc., requests reconsideration of our decision, Federal Trans-
port, Inc., B-233393, Nov. 9, 1988, 88-2 CPD { 465, dismissing the firm’s protest
concerning the decision of the Army’s Military Traffic Management Command
(MTMC) to allow Shuttle Express, Inc., to correct a mistake in its tender under
a request for tenders (RFT) for shipment of certain specified cargos from the
Defense Depot at Memphis, Tennessee. We reverse our prior dismissal and
assume jurisdiction under the Competition in Contracting Act of 1984 (CICA), 31
U.S.C. § 3551 et seq. (Supp. IV 1986), over protests concerning RFTs issued under
MTMC’s guaranteed traffic program pursuant to the Transportation Act of
1940, as amended, 49 U.S.C. § 10721 (1982).

Federal Transport argued in its protest that it had been awarded primary or
first alternate motor carrier status for certain regions, and that following cor-
rection of Shuttle Express’s tender, it lost that status. We dismissed the protest
as outside our bid protest jurisdiction because the RFT was issued under the
authority of the Transportation Act; the negotiations for the rate tender did not
result in a contract; and the document used to obtain the actual transportation
would be a government bill of lading (GBL). See Petchem, Inc., 65 Comp. Gen.
328 (1986), 86-1 CPD 1 179; Sam Trucking, B-229890, Mar. 3, 1988, 88-1 CPD
1 425.
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Federal Transport now requests reconsideration of our prior dismissal, arguing
that the Transportation Act is a procurement statute, that MTMC’s rules gov-
erning rate tenders are procurement regulations, and that, consequently, our
Office should assert jurisdiction over protests concerning transportation services
procured pursuant to the Transportation Act because CICA authorizes our
Office to decide protests concerning alleged violations of a procurement statute
or regulation.

Under the Interstate Commerce Act, 49 U.S.C. §§ 10101 et seq. (1982), common
carriers by motor vehicle must publish and file with the Interstate Commerce
Commission tariffs naming rates and charges for the services offered, and are
prohibited from charging, demanding, collecting, or receiving a greater, less or
different compensation for transportation. However, pursuant to 49 U.S.C.
§ 10721, a carrier may transport government property free or at reduced rates.
The GBL is the document used by the government for acquiring freight trans-
portation services from common carriers.

MTMC is the agency responsible for the direction, control, and supervision of all
functions incident to the acquisition and use of freight transportation services
for the Department of Defense (DOD) from commercial transportation compa-
nies. The acquisition of these services by GBLs where rates have been negotiat-
ed under section 10721 of the Transportation Act is accomplished pursuant to
MTMC’s own regulations, and is expressly exempt from the Federal Acquisition
Regulation (FAR) and the DOD FAR Supplement (DFARS). See FAR
§§ 47.000(a)(2), 47.200(b)(2), (b)(3) and (e); DFARS § 1.103(b).

MTMC acquires its transportation services pursuant to the Defense Traffic
Management Regulation, which provides for MTMC authority over DOD trans-
portation, and the MTMC Inland Freight Traffic Regulation 55-1, which gov-
erns negotiations for commercial transportation, tariffs, tenders, rates and rout-
ings. Regulation 55-1 provides for carriers’ complaints to be handled by the
heads of principal staff elements at MTMC headquarters; complaints concerned
with policy or those affecting more than one area command are directed to the
Commander of MTMC.

MTMC conducts approximately 73 percent of its transportation business, involv-
ing 1,346,000 GBLs per year, pursuant to voluntary tenders of one-time routine
routings (1986 statistics). The other 27 percent of MTMC’s transportation busi-
ness is acquired through the agency’s guaranteed traffic program and involves
repetitive movements. As in this case, the tenders for these routes are solicited
through the issuance of an RFT by MTMC. The RFT states that MTMC’s actual
requirements for transportation services will be allocated for the 24-month
period of the RFT to the responsive, responsible carrier whose offer conforms to
the RFT and will be most advantageous to the government, cost and other fac-
tors considered. Alternate carriers for each route are also selected. Any carrier
selected by MTMC may cancel its tender provided it gives written notice of not
less than 30 days, or a shorter time period upon mutual agreement between the
carrier and the government.
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Under CICA, 31 US.C. § 3552, our Office is authorized to decide protests con-
cerning alleged violations of a procurement statute or regulation. Section 10721
of the Transportation Act is a procurement statute in the broad sense since it
authorizes the government to obtain transportation services from common carri-
ers at rates below those in their published tariffs. Further, unlike the issuance
of GBLs, where MTMC merely selects a tender for a one-time routing without
issuing any type of solicitation or conducting a formal source selection, all the
indicia of a procurement are present in MTMC’s guaranteed traffic program.
MTMC issues a request for rate tenders which provides for award to the respon-
sive, responsible carrier whose offer is most advantageous to the government,
cost and other factors considered, for all the traffic for a particular route for a
specific period of time. In response to the solicitation, MTMC receives rate
tenders that are offers to perform transportation services at stated prices. After
evaluation of offers, MTMC accepts the offer of a primary carrier and awards
what is in effect a requirements contract to that carrier.

Accordingly, although MTMC does not literally follow the procurement proce-
dures outlined in the FAR and the DFARS, it uses similar provisions in its so-
licitations for procuring transportation services under the guaranteed traffic
program. We conclude, therefore, that the current protest falls within our juris-
diction under CICA and hereby overrule Petchem, Inc., 65 Comp. Gen. 328
supra, and Sam Trucking, B-229890, supra. We find however, that the protest is
without merit.

Although the RFT directed that tender rates be expressed in cents per mile
without the use of decimals, Shuttle Express’s tender was stated in decimals,
offering, for example, a rate of 1.24 rather than 124 for a certain route. After
MTMC rejected Shuttle Express’s and other tenders because of the use of deci-
mals in the rates, Federal Transport was designated primary carrier on certain
routes. Shuttle Express then requested MTMC to allow it to correct the mistake
in its rates and to reconsider its low tender. On reviewing Shuttle Express’s
tender, MTMC allowed correction, waiving the firm’s use of decimals as a minor
irregularity, and designated Shuttle Express primary carrier on certain routes,
displacing Federal Transport.

We do not find MTMC’s action to be improper. Although the RFT requested
that tender rates be stated in cents per mile and included a cautionary state-
ment to offerors not to use decimals, the RFT reserved to MTMC the right to
waive informalities and minor irregularities in tendered charges. The irregular-
ity in Shuttle Express’s rate was apparent from the face of the tender, since the
firm used decimal points, and its offered rates, for example, 1.24 cents, were
clearly in error when compared to all other tenders for the routes in question.
Moreover, Shuttle Express’s rates would have been low with or without waiver
of the irregularity. Accordingly, MTMC correctly waived the irregularity in
Shuttle Express’s tender.

Our prior dismissal is reversed and the protest is denied.
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I
B-231520, June 2, 1989

Civilian Personnel

Travel
M Temporary duty
M N Determination

Civilian Personnel

Travel

B Temporary duty

B B Per diem

B B N Eligibility

Two Interior Department employees, who were assigned to temporary duty on the Statue of
Liberty/Ellis Island project, may be paid per diem even though their assignments may last 2 to 3
years. These assignments can be considered temporary duty given the nature of the duties and the

fact that the project is time-limited even though it has encountered unanticipated delays beyond the
control of the agency. See Edward W. DePiazza, B-234262, dated today.

Matter of: Peter F. Dessauer and Richard E. Wells—Temporary Duty—
Long-Term Assignments

This decision is in response to a request by the Department of the Interior con-
cerning per diem payments to two Interior Department employees who have
been on long-term temporary duty assignments at the Statue of Liberty/Ellis
Island Project Office.? We conclude that these two employees may be paid per
diem for this assignment; it does not require a permanent change of station.

Background

The two Interior employees involved in this case are Mr. Peter Dessauer, an ar-
chitect, and Mr. Richard E. Wells, a construction manager. They have been as-
signed to monitor and inspect the Statue of Liberty/Ellis Island rehabilitation
project. Both employees’ permanent duty stations are in Denver, Colorado, and
they have been on temporary duty travel status since their assignments to this
project in 1986 and 1987, respectively.

The request from Interior explains that Messrs. Dessauer and Wells work in the
Denver Service Center, a centralized architectural, design, and construction
office which serves the entire National Park Service. In many cases, project su-
pervisors from this office move from project to project in continuous travel
status, with their official duty stations remaining in Denver, Colorado. Howev-
er, there are frequent occasions where a project is so large in scope, as in the
present case, that employees from this office are required to remain in one loca-
tion for an extended period of time.

! The request was submitted by Mr. Mark D. Hooper, Chief, Branch of Accounts Payable, National Park Service,
Department of the Interior, Denver, Colorado.
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The Interior Department’s submission also states that this project is a tempo-
rary project similar to any other construction project, even though this assign-
ment may last 2 to 3 years. When the employees were assigned to this project,
the Interior Department reasonably believed that the duration of the assign-
ment would be for a much shorter period. However, there were delays which
took place which were beyond the control of Interior Department or these two
employees. Interior argues that the delay should not change the essential char-
acter of the construction supervision function, which is temporary rather than
permanent.

In view of our decisions limiting the length of temporary duty assignments, In-
terior asks whether these employees’ per diem allowances may be continued or
whether the employees must be transferred under permanent change-of-station
orders to New York.

Opinion

Our decisions have held that whether an assignment to a particular location
should be considered a temporary duty assignhment or a permanent change of
station is a question of fact to be determined from the orders directing the as-
signment, the duration of the assignment, and the nature of the duties per-
formed. Bertram C. Drouin, 64 Comp. Gen. 205 (1985); Peter oJ. Dispenzirie, 62
Comp. Gen. 560 (1983), and cases cited therein.

As discussed above, the character of an assignment must be determined not
only from its duration but also from the nature of the duties assigned. In this
case considering the temporary nature of the project and of the architectural
and construction supervision function, we conclude that the assignments ful-
filled a legitimate objective of temporary duty. In addition, we note that the
work must be performed at a particular location and it is expected that the em-
ployees will return to the permanent duty station (or move to another construc-
tion project) at the completion of this assignment. Therefore, we would not
object to the payment of per diem to these two employees until the completion
of their assignments. See Edward W. DePiazza, B~234262, 68 Comp. Gen. 465,
dated today.

Finally, Interior asks whether employees who are assigned to one temporary
duty site for a legitimate long-term temporary duty assignment and then reas-
signed to another temporary duty site may continue to receive per diem if they
return on temporary duty to the first site. For example, Mr. Dessauer was first
assigned to the Statue of Liberty/Ellis Island project in New York during the
summer of 1985. From the fall of 1986 to the fall of 1987 he worked on another
project in Boston before returning to his first assignment in New York. Interior
asks whether Mr. Dessauer is limited to 1 year of per diem in New York or
whether he may resume his temporary duty assignment in New York.

Our response to the question is that the length of time on temporary duty does
not govern the per diem entitlement. The agency need not compute the months
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at each assignment to determine whether the employee has exceeded an arbi-
trary figure, such as 1 year of per diem payments. Instead, the agency should
analyze each long-term assignment based on the criteria set forth above to de-
termine whether the assignment is permanent in nature and should be accom-
plished by a relocation of the employee, or whether it is temporary in nature
and should be performed under temporary duty travel.

Accordingly, the vouchers submitted to our Office and other similar temporary
duty vouchers from these two employees may be paid, if otherwise proper.

B-231826, June 2, 1989
Civilian Personnel

Relocation

M Residence transaction expenses
Hl W Miscellaneous expenses

M B B Reimbursement

An employee became legally obligated to buy a home at his old duty station and subsequently
learned he was being considered for a new position in another state. The legal fees incurred in rene-
gotiating the sales contract to include a clause allowing the employee to terminate the contract
without loss of the deposit if the employee transferred may not be reimbursed as a real estate ex-
pense under 5 U.S.C. § 5724a(a)(4) since he did not acquire an interest in the property. However, the
legal fees may be reimbursed as a miscellaneous expense under 5 U.S.C. § 5724a(b), subject to the
agency’s determination that an administrative intent to offer him the new position had been ex-
pressed before the expenses were incurred.

Civilian Personnel

Relocation

M Residence transaction expenses

M B Litigation expenses

H H W Attorney fees

M W Bl Reimbursement

An employee’s legal expenses incurred in connection with the preparation and settlement of a claim

against his agency for relocation expenses may not be reimbursed since no express statutory author-
ity allows such payment.

Matter of: James K. Payne—Attorney Fees—Relocation

This is in response to a request from the Finance and Accounting Officer for the
U.S. Army Corps of Engineers, Baltimore District, for an advance decision con-
cerning a claim by Mr. James K. Payne for reimbursement of $384 in attorney
fees incurred in the renegotiation of a contract to purchase a home. Mr. Payne
also seeks attorney fees of $120 incurred in the preparation of this claim.

For the reasons stated below, we find that Mr. Payne is not entitled to reim-
bursement of the attorney fees of $384 as a real estate expense. However, he
may be eligible for reimbursement of this amount as a miscellaneous expense of
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relocation, subject to an agency determination that there was an administrative
intent to offer Mr. Payne a new position at the time the expenses were in-
curred. Mr. Payne is not entitled to reimbursement of the additional $120 attor-
ney fees.

Background

Mr. Payne was employed at the Naval Air Engineering Center in Lakehurst,
New Jersey, in July 1987. On July 25, 1987, Mr. Payne submitted an offer to
purchase a home in New Jersey, which the seller accepted on July 27. Two days
later, Mr. Payne was informed that he was being considered for a position as a
Civil Engineer with the Army Corps of Engineers in Pennsylvania. Mr. Payne
immediately engaged an attorney to renegotiate the purchase contract to in-
clude an option to terminate in the event he transferred to Pennsylvania. The
amended contract was executed on August 5, 1987, and gave Mr. Payne the
right to terminate the contract on or before August 20, 1987. On August 17,
1987, Mr. Payne was formally notified of his selection for the position, and he
promptly terminated the contract. He received travel orders on September 11,
1987, authorizing his travel from New Jersey to Pennsylvania.

Mr. Payne contends that he should be reimbursed for his legal expenses since
they were incurred as a direct result of his official change of duty station to
Pennsylvania. He asserts that the action he took to renegotiate the contract ac-
tually minimized the ultimate costs to the government, since if he had not re-
negotiated he would have been forced to forfeit the deposit or resell the proper-
ty. Mr. Payne also claims reimbursement for the legal expenses incurred in pre-
paring his claim for settlement.

Opinion

The statutory authority for reimbursing an employee for real estate expenses
incurred incident to a transfer is 5 U.S.C. § 5724a(a)(4) (1982 and Supp. IV 1986).
Paragraph 2-6.1c of the Federal Travel Regulations (FTR) (Supp. 1, Nov. 1,
1981), incorp. by ref, 41 C.F.R. § 101-7.003 (1987), implementing that statute,
provides that reimbursement of the expenses of selling the old residence may be
made if title to the residence is held by the employee prior to the date the em-
ployee was first notified of the transfer to the new duty station. See also David
Riddering, B-223004, Nov. 3, 1986. Since Mr. Payne never acquired title to the
property, his claim for legal costs associated with renegotiating the contract
may not be paid as a real estate expense.

If Mr. Payne had not incurred the legal fees involved in renegotiating the con-
tract, he would likely have forfeited the $8,250 deposit. This amount also would
not have been reimbursed as a real estate expense, since Mr. Payne had ob-
tained no legal interest in the property. See David D. Lombardo, B-190764, Apr.
14, 1978. However, we have authorized reimbursement of a deposit made on the
purchase of a residence which was later forfeited upon transfer under the au-
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thority provided in 5 U.S.C. § 5724a(b) and the implementing regulations in
FTR, para. 2-3.1 et seq. for the payment of miscellaneous expenses. See 55
Comp. Gen. 628 (1976); Ralph A. Neeper, B-195920, June 30, 1980. Therefore,
had Mr. Payne forfeited his deposit he would have been eligible for reimburse-
ment of the deposit as an item of miscellaneous expense.

In this case, Mr. Payne avoided such forfeiture by negotiating for the inclusion
of an option clause allowing him to terminate the contract. In Steven W. Hoff-
man, B-193280, May 8, 1979, we considered a similar claim for legal expenses.
In Hoffman, the employee, without knowledge of an upcoming transfer, entered
into a contract for the construction of a home at his old duty station. Upon re-
ceiving notice of his transfer, he engaged the services of an attorney to aid in
the rescission of his construction contract and claimed the legal fees. While rec-
ognizing that reimbursement could not be made on the basis that the legal fees
were real estate expenses since title had not passed to the employee prior to the
notification, we permitted reimbursement as a miscellaneous expense pursuant
to FTR, para. 2-3.1. We found that there was no meaningful difference between
the forfeiture of a deposit in order to be released from a purchase contract and
the incurring of expenses in order to accomplish the same objective where the
expenses seem reasonable.

Thus, Mr. Payne may be eligible for reimbursement for the legal fees incurred
in connection with the renegotiation of the sales contract under FTR, para.
2-3.1. However, reimbursement is contingent upon a finding that the expenses,
which in this case were incurred prior to formal notification of his selection for
the new position, were based upon a previously existing administrative intent to
offer the new position to Mr. Payne. See FTR, para. 2-3.2a; Bernard J. Silbert,
B-202386, Sept. 8, 1981; Joan E. Marci, B-188301, Aug. 16, 1977. What consti-
tutes a clear intention to transfer an employee is dependent on the specific cir-
cumstances of each case. Philip H. Postel, B-187107, Oct. 7, 1976.

We have held in past decisions that verbal notification of a tentative selection
for a position may constitute a clear intention to transfer an employee. Gerald
S. Beasley, B-196208, Feb. 28, 1980, and cases cited. In this regard, we have
found that the requisite administrative intention existed where agency person-
nel orally advised the employee that he had been selected for a position but
that his transfer was contingent on the occurrence of a particular event. James
H. Hogan, B-191912, Apr. 5, 1979; John J. Fischer, B-188366, Jan. 6, 1978.

It appears from the record that such administrative intent was present in this
case and that it was reasonable for Mr. Payne to have incurred the legal ex-
penses in anticipation of an offer. If the agency determines that such an intent
was present, Mr. Payne may be reimbursed for his legal expenses. The amount
he is eligible to receive may not exceed the maximum reimbursement for mis-
cellaneous expenses allowable under FTR, para. 2-3.3.

In regard to the attorney fees incurred in the preparation of this claim, we have
held that such expenses are not reimbursable. Absent express statutory author-
ity, reimbursement of attorney fees in connection with the settlement of claims
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may not be allowed. Leland M. Wilson, B-205373, Apr. 24, 1984. See also Julian
C. Patterson, 61 Comp. Gen. 411 (1982); Norman E. Guidaboni, 57 Comp. Gen.
444 (1978).

Accordingly, subject to the agency’s determination concerning administrative
intent to transfer, Mr. Payne may be entitled to reimbursement as a miscellane-
ous expense for the attorney fees incurred in the contract renegotiation, but not
for the legal expenses incurred in the preparation of this claim.

. |
B-232317, June 2, 1989

Civilian Personnel

Relocation

B Temporary quarters

H W Actual subsistence expenses
H @ B Reimbursement

W N N Eligibility

A transferred employee, who performed en route travel for more than 24 hours, and arrived at 9
p.m., claims lodging costs for the evening of arrival. The claim is denied. Under paragraph
1-7.5b(2)(c) of the Federal Travel Regulations (FTR), his allowable en route per diem for the last day
is limited to the meals and incidental expense (M&IE) rate for the previous day. Since he arrived
during the last quarter of the day, the full daily M&IE rate is payable. Under FTR, para.
2-5.2g(1)(a), his temporary quarters eligibility begins with the next calendar day quarter. Since that
was the first quarter of the following day, that full day is the first day of temporary quarters eligi-
bility for which 60 days temporary quarters subsistence expenses were reimbursable thereafter.

Civilian Personnel

Relocation

B House-hunting travel

B H Travel expenses

H B B Reimbursement

H H B B Amount determination

Civilian Personnel

Relocation

M Temporary quarters

H W Actual subsistence expenses

H H E Spouses

H H H E Eligibility

A transferred employee, who occupied temporary quarters, was joined by his wife for 8 days of
househunting during the temporary quarters occupancy period. The employee is entitled to continue
receiving temporary quarters subsistence expense for himself during that period, and, under FTR,
para. 2-4.1a, to receive reimbursement for his wife’s travel expenses and per diem, limited to the

meals and incidental expense rate, during the 8 days of househunting. George L. Daves, 65 Comp.
Gen. 342 (1986).
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Matter of: George H. Wolfe—Relocation Travel—Temporary Quarters
Inception—Spouse’s Househunting Trip

This decision is in response to a request from an Authorized Certifying Officer,
Bureau of Reclamation, United States Department of the Interior,® concerning
the entitlement of an employee to be reimbursed additional temporary quarters
subsistence expenses incident to a permanent change of station in January
1988. We conclude that the expenses claimed may be allowed in part, for the
following reasons.

Background

Mr. George H. Wolfe, an employee of the Bureau of Reclamation, was trans-
ferred from Sacramento, California, to Denver, Colorado, with a reporting date
of January 8, 1988. His travel authorization provided for a temporary quarters
subsistence expense allowance for up to 60 days, less any househunting trip
days performed by him and his wife prior to transfer.

On January 4, 1988, Mr. Wolfe, unaccompanied by his wife, began his en route
travel. He arrived in the Denver area at 9 p.m. on January 7, 1988, where he
remained in temporary quarters until March 7, 1988. On January 24, 1988, his
wife traveled to Denver for an 8-day househunting trip.

The agency disallowed Mr. Wolfe’s claims for (1) lodging expense (§63) for the
evening of January 7, and (2) temporary quarters for himself for 8 days ($314.15)
while his wife was in Denver on the househunting trip. Mr. Wolfe appeals the
agency disallowances.

Opinion

Sections 5724 and 5724a of title 5, United States Code, authorize the reimburse-
ment of certain expenses incurred by an employee and his family incident to a
permanent change of station. Among those are the expenses of en route travel,
temporary quarters subsistence, and a househunting trip. The regulations gov-
erning these matters are contained in chapter 1, part 7 and chapter 2, parts 4
and 5 of the Federal Travel Regulations (FTR).2

FTR, paragraph 1-7.5b, entitled “Per diem allowance computation,” provides in
part:

(2) Travel of more than 2} hours.

#* * #* #* *®

(¢) Day travel ends.

! Sandra L. Inglefield, Denver, Colorado.
2 Incorp. by ref, 41 CF.R. § 101-7.003 (1988). See Supp. 4, Aug. 23, 1982; Supp. 20, May 30, 1986; and Supp. 24, July
15, 1987.
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(1) Determining applicable rate. For the day travel ends (when employee . . . arrives at the new offi-
cial station . . ), the per diem allowable shall be the M&IE [meals and incidental expense} rate
applicable to the preceding calendar day prorated. . . .

(i1) Method of prorating M&IE rate. The M&IE rate shall be prorated by dividing the day travel
ends into 6-hour periods beginning at 12:01 am. . . .. For each 6-hour period, or fraction thereof,
one-fourth of the applicable M&IE rate shall be allowed.

Since Mr. Wolfe arrived in Denver during the last 6-hour period of January 7,
1988 (9 p.m.), his per diem for that day would be a full day’s M&IE at the rate
to which he was entitled for January 6, 1988,

With regard to the inception of temporary quarters reimbursement, FTR, para.
2-5.2g provides, in part:

(1) Claim for temporary quarters when occupancy begins the same day en route travel ends.. . .

(a) En route travel of more than 24 hours. When en route travel is more than 24 hours, the eligibil-
ity period for reimbursement for temporary quarters subsistence expenses shall start at the begin-
ning of the calendar day quarter immediately following the calendar day quarter in which en route
travel per diem ends.

Under this provision, Mr. Wolfe’s temporary quarters eligibility period did not
begin until the first quarter day of January 8, 1988. Since he received the full
M&IE as his maximum authorized reimbursement for his last day of en route
travel on January 7, 1988, he is not entitled under the FTR to be reimbursed
the expense of lodging on the evening of January 7. Therefore, the agency
action disallowing that lodging cost was correct. Joseph B. Stepan, 56 Comp.
Gen. 15 (1976); Nancy D. Doll, B-198357, Mar. 12, 1981.

We note that Mr. Wolfe was authorized to be reimbursed for up to 60 consecu-
tive days temporary quarters subsistence expenses. He claimed the full 60 days
(January 8 through March 7, 1988) and was reimbursed on that basis. The ex-
pense claimed on appeal therefore represents, in effect, the cost of lodging for a
61st night which may not be allowed in any event. We are however calling to
the attention of the General Services Administration the anomaly created by
the application of the regulations to situations such as Mr. Wolfe’s.

On the other hand, the agency’s action in reducing Mr. Wolfe’s period of tempo-
rary quarters entitlement by the 8-day period that his wife was present on a
househunting trip was not correct. Under FTR, para. 2-4.1a, an employee’s
roundtrip househunting travel must be fully accomplished before he reports for
duty in order to be reimbursed. However, paragraph 2-4.1a goes on to provide:
a. ... Such a round trip by the spouse . . . may be accomplished at any time before relocation of the

family to the new official station but not beyond the maximum time for beginning allowable travel
and transportation.

The record shows that Mrs. Wolfe traveled to Denver on January 24, 1988,
where she remained until January 31, 1988. Since this was during Mr. Wolfe’s
authorized temporary quarters period, he was entitled to continue receiving re-
imbursement for temporary quarters for himself for those 8 days. Additionally,
he was entitled to reimbursement for the cost of Mrs. Wolfe’s travel to Denver
and return, and her househunting per diem during the 8 days. This would be
limited to M&IE for her and would not include the lodging portion of per diem,
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since Mrs. Wolfe occupied his temporary quarters during the period at no addi-
tional cost. See George L. Daves, 65 Comp. Gen. 342 (1986).

B-233353, June 2, 1989
Civilian Personnel

Relocation

H Relocation travel

B B Dependents

B B 8 Eligibility
Civilian Personnel

Relocation

B Temporary quarters

B B Actual subsistence expenses
B B B Dependents

B B BB Eligibility

A transferred employee was issued travel orders authorizing reimbursement of travel and tempo-
rary quarters subsistence expenses for herself, her spouse, and her daughter who was 22 years old.
The employee was given a travel advance based on the estimated expenses for herself and the two
family members. After she incurred expenses in reliance on the orders and submitted a voucher, the
agency realized that the daughter was over 21 years old and precluded by regulation from being
considered as a family member of the employee for purposes of relocation expenses. Her claim for
travel expenses for her daughter may not be allowed. However, since she incurred expenses for the
daughter in reliance on the erroneous orders, her debt for the portion of her travel advance still
outstanding is subject to consideration for waiver. Case is remanded to the agency for computation
of the debt subject to waiver.

Matter of: Darlene Wyrick—Claim for Per Diem, Mileage and
Temporary Quarters Subsistence Expenses—Ineligible Dependent

Ms. Darlene Wyrick, an employee of the Department of Agriculture, appeals the
Claims Group’s denial of her claim for travel allowances and temporary quar-
ters subsistence expenses for her 22-year old daughter, Kimberly. We sustain
the action taken by the Claims Group. However, since the claimant had re-
ceived erroneous travel orders authorizing her daughter’s expenses and she re-
ceived a travel advance out of which she paid a substantial portion of her
daughter’s expenses, her indebtedness for the portion of the travel advance out-
standing after deducting her allowable expenses of relocation is subject to con-
sideration for waiver.

In early September 1987, Ms. Wyrick transferred from Edina, Missouri, to a GS-
9 position in Washington, D.C. Prior to departing from Missouri, she received a
travel authorization stating that for herself, her husband, and her child she was
authorized a mileage allowance, per diem en route, and temporary quarters sub-
sistence expenses upon arrival at the new duty station. Her child’s age was
shown clearly on the travel authorization as 22. Ms. Wyrick also received a
travel advance of $8,000 to defray the authorized expenses.
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Ms. Wyrick arrived at the new duty station on September 9, 1987, with her
family and they resided in temporary quarters until November 6, 1987. Ms.
Wyrick then filed a voucher seeking $8,366.08 in reimbursable expenses. At this
point the agency realized that Ms. Wyrick’s daughter had been over 21 years
old at the time of transfer and was thereby precluded by regulation from being
eligible to be considered as a member of the employee’s immediate family. Con-
sequently, Ms. Wyrick was advised that she could not be reimbursed for any ex-
penses she incurred on behalf of her daughter. See Federal Travel Regulations,
para. 2-1.4d (Supp. 1, Nov. 1, 1981).1

Ms. Wyrick appealed the matter to our Claims Group which disallowed the por-
tion of her claim related to her daughter’s expenses in view of the applicable
regulations.

Ms. Wyrick has appealed the Claims Group’s determination, arguing that she
relied on the erroneous authorization in her travel orders when she and her
family incurred the expenses. She explains that she, her husband and her
daughter lived together, pooling their incomes. Had she not been authorized re-
location expenses for her daughter, as well as for her husband and herself, she
would not have accepted the transfer because she could not have afforded the
move. She states that her daughter’s income was near the minimum wage, her
husband was a salesman whose income was based on his sales and it took sever-
al months for him to establish accounts after the move, and her own GS-9
salary was insufficient to support the family, particularly while incurring the
extra expenses of living in temporary quarters. Pending our decision, Ms.
Wyrick has deferred filing a reclaim voucher with her agency seeking reimburs-
able expenses for herself and her spouse.

Ms. Wyrick is not entitled to be reimbursed for her daughter’s expenses since
her daughter did not qualify as an eligible family member under the regula-
tions promulgated pursuant to law. The erroneous travel authorization does not
serve to increase her entitlement since the government is not bound by the acts
or advice of its agents which are contrary to law. 54 Comp. Gen. 747 (1975). Con-
sequently, to the extent that her allowable expenses for relocation are less than
the $8,000 travel advance she received, Ms. Wyrick is indebted to the govern-
ment.

It appears, however, that Ms. Wyrick’s debt is subject to consideration for
waiver under 5 U.S.C. § 5584 (1982 and Supp. IV 1986). Under that statute, as
amended effective December 28, 1985, we may waive a debt arising out of an
erroneous payment of travel and transportation expenses where collection
would be “against equity and good conscience and not in the best interest of the
United States” and there is no indication of “fraud, misrepresentation, fault, or
lack of good faith” on the part of any person having an interest in obtaining a
waiver of the claim. A travel advance is erroneous and subject to waiver to the
extent it was made to cover the expenses erroneously authorized and the em-
ployee actually spent the advance in reliance on the erroneous travel orders.

1 Incorp. by ref., 41 C.F.R. § 101-7.003 (1988).
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Major Kenneth M. Dieter, 67 Comp. Gen. 496 (1988), Rajindar N. Khanna, 67
Comp. Gen. 493 (1988). Waiver, however, is only appropriate to the extent that
an employee is indebted to the government for repayment of the amount ad-
vanced. Therefore, if an employee has both legitimate expenses and expenses
which should not have been authorized, the travel advance must first be applied
against the legitimate expenses. Any outstanding amount of the advance may
then be applied against the erroneously authorized expenses and that amount
could be considered for waiver. See Khanna, above.

As a general rule, we presume that expenses incurred in accordance with erro-
neous orders were made in reliance on those orders, although under certain cir-
cumstances we would not presume detrimental reliance. See Dieter, supra. In
this case in view of Ms. Wyrick’s explanation of her family financial situation
and her statement that she could not have afforded to accept the transfer had
relocation expenses not been authorized for all three family members, it ap-
pears that Ms. Wyrick did rely on the erroneous authorization in incurring the
travel and temporary quarters subsistence expenses for her daughter. Thus, the
present case does present a situation in which consideration should be given to
waiver of Ms. Wyrick’s indebtedness for the outstanding travel advance to the
extent that her indebtedness results from expenses erroneously authorized for
her daughter. We cannot determine precisely what the amount of the debt is
because of the manner in which Ms. Wyrick’s original voucher was prepared.2

Accordingly, we are remanding the case to the agency, and the agency, with Ms.
Wyrick’s assistance, should calculate her precise entitlements and subtract this
from her $8,000 travel advance to determine her debt. The agency should then
calculate the daughter’s expenses that would have been reimbursable had the
daughter not been over 21. The matter then should be returned to us for waiver
consideration.

2 For most days, Ms. Wyrick totalled the lodging and meal expenses for herself and her family. She now will have
to indicate what portion of these expenses were incurred by her daughter and spouse. Her allowable entitlement
appears to be in the range of $6,000 to $6,300 which means that in the absence of waiver she would have to repay
$1,700 to $2,000,
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B-234262, June 2, 1989
Civilian Personnel

Travel
B Temporary duty
W W Determination

Civilian Personnel

Travel

B Temporary duty

@ W Per diem

B B Eligibility

A Navy employee on a long-term temporary duty assignment at a contractor’s site may remain on
temporary duty until completion of the contract. The employee’s duties, flight-testing during the
term of a contract, are the type of duties normally handled on a temporary duty basis; the assign-

ment is for a finite period; and the cost to the government of the temporary duty assignment is less
than a permanent change of station.

Matter of: Edward W. DePiazza—Long-term Temporary Duty—Nature
of Duties

This decision is in response to a request from the Department of the Navy con-
cerning whether it must issue permanent change-of-station (PCS) orders to an
employee on a long-term assignment.! For the reasons that follow, we agree
with the Navy that PCS orders are not required; the employee may continue on
temporary duty until the completion of his assignment.

Background

The Navy has entered into an agreement with the Grumman Aerospace Corpo-
ration to conduct tests of the F-14D aircraft at Grumman’s test facility in Cal-
verton, New York. The flight-testing program began in August 1987 and is
scheduled to continue until February 1990.

The Naval Air Test Center, Patuxent River, Maryland, was responsible for pro-
viding a Navy test team to monitor the aircraft development and to participate
in contractor tests at Calverton. A team consisting of civilian engineers, an air-
crew, enlisted personnel, technicians, and contract support personnel was estab-
lished at Calverton under the supervision of Mr. Edward W. DePiazza, as the
Lead Systems Integration Engineer.

Mr. DePiazza was assigned to the project on August 21, 1987, when the test pro-
gram commenced at the Grumman flight test facility, and he was issued tempo-
rary duty travel orders. The Navy viewed the assighment as temporary since it
was unique to the contract and finite in time, and since Mr. DePiazza would

! The request was forwarded through the Per Diem, Travel and Transportation Allowance Committee and has
been assigned PDTATAC Control No. 89-1.
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return to the Patuxent River site after completion of his assignment. Mr. De-
Piazza is receiving a reduced per diem while on temporary duty at Calverton.

Although Mr. DePiazza was originally assigned to the project at Calverton for
17 months, the Navy requires his presence at the site for an additional 14
months since he has the needed expertise to provide continuity for the program
and he cannot easily be replaced. Thus, the Navy has requested that Mr. De-
Piazza be allowed to remain on temporary duty at a reduced per diem for the
balance of the time necessary to finish the project.

The Navy is aware of the fact that our decisions rarely sanction temporary duty
assignments that exceed 16 months. However, the Navy has prepared a cost
comparison between a permanent change of duty station and a temporary duty
assignment for Mr. DePiazza. The cost comparison shows that the payment of
per diem in lieu of relocation expenses (both to New York and back to Mary-
land) results in a savings of over $66,000 to the government.

The Navy also points out that temporary duty assignments may be allowed in
excess of 6 months when cost savings will result since the Joint Travel Regula-
tions, at Vol. 2, para. C4455-c (Change No. 267, Jan. 1, 1988), state:

When a period of temporary duty assignment at one place will exceed 2 months, consideration will
be given to changing the employee’s permanent duty station unless there is reason to expect the
employee to return to his permanent duty station within 6 months from the date of initial assign-
ment or the temporary duty expenses are warranted in comparison with permanent change-of-sta-
tion movement expenses.

The Navy also advises us that it has many other employees who have been per-
forming long-term temporary duty assignments in circumstances similar to Mr.
DePiazza’s. These other employees have been assigned to various contractor
sites, they perform highly-skilled jobs, and they are expected to remain at those
sites for a prolonged period of time until completion of a specific fixed-term con-
tract. Therefore, we have also been asked to consider these employees in our
decision.

Opinion

Whether an assignment to a particular station is temporary or permanent is a
question of fact to be determined from the orders under which the assignment
is made, the character of the assignment, its duration, and the nature of the
duties. 33 Comp. Gen. 98 (1953); Erwin E. Drossel, B-203009, May 17, 1982. Our
decisions concerning the length of an assignment have not established any hard
and fast rules; however, they hold that the duration should generally be brief.
Bertram C. Drouin, 64 Comp. Gen. 205 (1985); Peter J. Dispenzirie, 62 Comp.
Gen. 560 (1983).

The length of Mr. DePiazza’s current and projected assignment, standing alone,
might suggest that his assignment is permanent in nature. However, as noted
above, it is also necessary to consider the character of the assignment and the
nature of the employee’s duties in reaching our conclusion. In addition, we be-
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lieve that cost should be considered in accordance with 2 JTR para. C4455 al-
though cost should not be the sole criterion. Cf,, 36 Comp. Gen. 757 (1957); Dis-
penzirie, supra.

Mr. DePiazza’s assignment, to work on the flight-testing program for the F-14D
aircraft, is the type that is normally handled on a temporary duty basis. Fur-
ther, the work is to be completed at the contractor’s plant and is time-limited to
the completion of the contract. Cf J. Michael Tabor, B-211626, July 19, 1983.
Mr. DePiazza was issued orders by the Navy for the performance of temporary
duty and he is expected to return to Patuxent, Maryland, at the completion of
his duties. Finally, the Navy